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have been admissible therein | 
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““ligasts of Recent Opinions | 2c= es 
" f | The publication of the series o 
iGests O ecen pinions Desire app cca ematbage 2: 
= eee Marshall Van Winkle under the 
d- pEAL — Errors which do not|that suit and the letter would|| title “A Dozen Cases”, is interrupt- 
ed this week to permit completion 
weate 





jal rights of appellant are no 
ound for reversal, Rule 1:2-20. 
When the court’s charge con- 
ins errors of law, all that 
gule 3:51 requires is an objec- 
tion distinctly stating the 
gounds for the objection—a 
request to charge is not neces- 
wit, Mg ary to make such error ground 
ations, Ml for appeal. 

IDEXCE — ATTORNEY AND 












\W ELA CLIENT — A letter written by 
____ Jj: party’s attorney in a prior 
ANTED action is not admissible as an 
a sdmission against him in a 

ae subsequent action. 

Esser Cm Communications between at- 

~orney and client are admis- 

3. EIQ ible unless the client claims 

conseegamm priviles e. 

Bo Mi nizested from an opinion by 
ExPa@mmiie, J.A.D., rendered July 13, 
Yo 4. Superior Court, Appellate 
+, Dumont v. Dinallo. For ap- 
lant—Aaron Heller (Heller & 

B, speyess, att ys.). For respondents— 
oe Winne (Winne & Banta, 

ver P 

= idant appeals from a 
ge nt entered against him. 

.< iffs alleged, defendant as 


nt negotiated for the 
»f certain property for 
possible price; that 
represented the best 
$2,500 which plaintiffs 
iefendant; that defen- 
nt paid the owner only $977.75 
pd retained the difference. De- 
inswered denying these 
1s and asserting that 
istruction Co. was the 
the preperty; that he 
resident; that he was 
le plaintiff's agent; and 
laintiffs had executed a 
Alvin with the intent 
settle all controvers- 
he purchase. 
int sets up 
for reversal. 
The first ground urged 
> trial court made cer- 
idicial remarks during 
An examination of the 
ws they did not in- 
affect the substantial 
he defendant, Rule 1:- 








several 


<t ground alleges error 
urt’s charge that the 
yperation of Alvin has 
do with the case and 

nfuses the real issue 
hether defendant act- 
t of plaintiffs or on his 
lf. Defendant’s coun- 
ed to this pcrtion of 
stating this was a 

¢ the jury to consider | 
g the relationship be-|! 
parties. Plaintiffs 

s is no ground for ap- 
there was no request 

as required by Rule 

nder Rule 3:51 when the 
“age contains an error of law. 
‘he rule requires is an objec- 
2 distinctly stating the 
for the objection. This 
lied with. The charge 
ly instructed the jury 
regard an element which 

ave established a defense. 
he question of the release, 
attempted to intro- 

letter from plaintiff’s at- 
written prior to the pres- 
with regard to an act- 
Alvin against plaintiffs. 
tter referred to a settle- 
that litigation and stat- 
“without prejudice”. 
act that the letter was 
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“ reservation could not and 
~ hot refer to the present suit 
“A was not then started. The 
“fT was plaintiff’s agent in 












except for the reservation. De-| 
fendant however seeks to intro- 
duce it in the present suit, which 
was not then in existence. The} 
writer cculd not then have been} 
the agent of plaintiffs in what | 
was then a non existent litiga-| 
tion and it follows the letter was 
inadmissible. 

Finally error is alleged in the 
refusal to permit plaintiffs to 
answer certain questions as to 
conversations with their attor- 
ney. No claim of privilege was] 
made by the client and in the! 
absence thereof the questions| 





of the Report of the Esser County 
Bar Delegates to the 
Judicial Conference. 


Association 














Bill To Create Additional 
Federal Judgeships 
Sent To President 


The Senate has sent to the 
White House a bill to create six 
additional Federal circuit court 
cf appeals judgeships and 21 dis- 
trict judgeships. 

Besides the new judgeships 
the bill would make permanent 
in 
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NTY BAR ASSOCIATION 








DELEGATION TO THE JUDICIAL CONFERENCE 





(Continued from last week) 


The Essex County Bar Asso- 
ciation Delegation to the Judicial 
Conference has a division of 
opinion as to Rule 3:16 relating 
to pre-trial procedure. In order 
that the conference may have 
the benefit of both points of 
view, they are recited herein 
separately as a majority and 
minority report of the problem. 


RE: RULE 3:16 PRETRIAL 
PROCEDURE 

The thought of the delegation 
with respect to this Rule is 
divided. The majority is strongly 
of the opinion that there shculd 


and should be vastly improved. 
It cannot be denied that at pre- 
sent in many instances the pre- 
trial procedure falls short of its 
purpcse of revealing to both 
court and counsel the legal and 
factual problems which may be 
expected to arise at the trial. 
This, we feel, is in large measure 
due to the failure of the court to 
dig below the surface of the 
pleadings into the facts upon 
which the issues are based, and 
has resulted too often in a pro 
forma order which discloses 
nothing of value to any con- 
cerned. 

With the thought that both 
bench and bar would gain great- 


Bet y judgeship: 
ah ethan gi ga | Missouri, the northern district 
Reversed and remanded for eneser Shire 
retrial of Ohio and western district of 
med ; Oklahoma. 


er confidence in the value of 
the procedure if they had a 
deeper understanding on the 
philosophy upcn which it is bas- 
ed, and the technique of its 





be no modification of the Rule 
at this time. It is also felt that 
the application of it could be| 











| The Chancery Division of the Superior Court application, we recommend that 
ener an a pretrial conference clinic be 
; ee sen The Chancery Division judges since September 15, 1948 have| established for the court at 
Demolition of five buildings in| qisnosed of 3,032 cases, exclusive of matrimonial matters as com-|Which its various members 


the block bounded by Washing- | : = Mie ; might exchange their exp- 
ton Square South, Sullivan, pared with 3,749 similar cases completed by the vice chancellcrs | .iences in this field, and that 


MacDougal, and West Third|of the former Court of Chancery in the corresponding period of| the bar association be encourag- 
Streets began Tuesday to make, 1947-1948. This 19% decrease may be accounted for by the fact|}ed to establish similar forums 
way for New York University’s! that the present Division operated with seven judges and part of| fr their members. i 
sibel Law Center building. , {the time with six in contrast to the ten vice chancellors of its] Recommendation Of A Minority 
Buildings to be wrecked im-| c Ae apa cto |Of The Essex County Bar Del- 
mediately are at 138, 140, and| predecessor court, for Judge Berry retired at the end of 198 and | egation Of The Judicial Com- 
142 MacDougal Street, 40 Wash- | although Judge Rogers was appcinted in March of 1949, his ap-| mittee Relative To Rule 3:16 
ington Square South, and 107} pointment was shortly followed by the resignation of Judge Kays| (pre-trial procedure). 
West Third Street, all com-/in April. Further, for several months Judge Haneman divided his At a meeting held Monday, 


Ree : : | May 16, 1949, the Essex County 
pletely vacant, Dean Niles said.| time between general equity and matrimonial causes. Sata iy 
Certificates of eviction have| . on |Bar Delegation of the Judicial 


been granted the Law Center Despite these facts, these judges have kept well abreast of| Conference divided 5 to 4 on a 
Foundation by the Area Rent | their work, each judge having an average of only 64 untried cases | Pag ports 
bid of we ew : Housing | on his list as compared with an average cf 354 untried cases per) ed that in negligence cases the 
mpediies giving perminem te | judge in the Law Division. Only in the Hudson County vicinage} rule be modified to provide for 


Start legal eviction proceedings | : 
; sate : =| did the calendar become burdened and the recent assignment of| Pre-trials only on demand of 
on September 2 against the 45} ‘either counsel, or by special 


——- se in the aed bain Stanton to the Chancery Division to sit in Hudson should | order of the court. All the del 
owned by the Law Center. Dean | serve to remedy this congestion. | egation appeared to feel the pre- 
| 


Demolition Begins on Law| 
Center Site 








Niles, however, expressed the | tri j j 
; Taking the entire ri from September 15, 1948 to June 30, trial procedure in negligence 
hope that the tenants would| g the entire period Sep J |cases presently was not accom- 


voluntarily cooperate with the | 1949 it will be seen that the average number of cases heard by all| plishing a useful purpose, or 
University in its relocation ef-/ of the judges, including those who sat for only part of the period,| at least that there was some- 
sy age ye of — gene | was 104 cases. The average for those judges who sat throughout} thing wrong with it. The major- 
pascal Be sun ae te cee | the term was 152, as compared with an averagé of 46 for the year|ity group would overcome this 

: ae cel is resenting i |by making the pre-trial more 
sary. Since the site was acquired 1947-1948, representing an increase of 230%. polar wes Bi ones 


a year ago 125 tenants have) Similarly, the number of contested motions heard and deter-| The issue in negligence cases 
been relocated, the Dean re- | mined has increased, the present court disposing of 4,631, averag-| is generally very simple. Insuf- 
ported. | ing 204 for each judge as compared to an averazé of 168 in 1947-! ficent good is accomplished, we 

Building of the new Law/ 1948, an increase of 21%. | submit, by taking the time of 


Center will begin as soon as the the court and counsel to state, 


site is cleared. 


Missing Husband's Bank | 


The current state of the calendar as of June 30, 1949 shows only | for example, the direction in 
449 cases pending, 54 cf which were originally instituted prior to| which the cars were proceeding, 
January 1, 1948; 37, in the first six months of 1948; 107, in the last | 


| the streets on which they were 
six months of 1948: 152, in the first three months of 1949; and 99, aneaiina and to prose ad- 


Acceunt Attached in 
Non-Support Suit 


St. Louis (ACCN) — Upon the | 
testimony of Mrs. Viola Lewis} 
that her husband, Robert Lewis, | 
left their home on Nov. 13 1947, | 
and has not been heard from! 
since, Circuit Judge William S.! 
Connor entered a $1700 Judg- 
ment in her suit for support | 
and maintenance. At the same 
time the court sustained the at- 
tachment of the husband’s bank 
account. 

Fred J. Hoffmeister, attorney 
for Mrs. Lewis, maintained that 
“under the common law a hus- 
band is liable for the support of 
his wife and that failure sc to 
do establishes a debt on which 
the wife may recover.” 

Service cn Lewis wos had by 
publication of a writ of attach- 
ment based upon the ground 
that Lewis had “absented him- 
self from his usual place of 
abode” and a garnishment in 
aid of the attachment was run 


against a local bank where | 
Lewis had an_ individual ac- | 
count. 





At the hearing, Judge Connor 


the court rose. In 
a 


y 


| part of t 
sustained the attachment and /| contrast to twelve advisory masters under the old system. Despite} 


in the second three months of 1949. 


Of the cases heard, only 17 remained undetermined as of the 


waited by the judges. 


| close of the term; one judge reporting eight cases, the oldest hear-| 
ing date being April 18; ancther judge reporting five cases, the| 
oldest date of hearing being May 17; and three judges reporting | 
four undecided cases between them, all of which were heard in 
June. Only one motion, heard in June, remained undecided when 
most of these reserved matters briefs are being | 


| 


The judges and advisory masters of the Superior Court as-| 


cf 697 per judge as compared to an average of 594 for the corres-| 
1947-1948, reflecting an increase of 17% 
achievement. Beside cases these judges heard 3,886 mctions relat- 
ing to matrimonial 
motions were determined and only nine cases awaited final deci- 
sion as of June 30, 1949. Again, briefs are awaited by the court.| 


yonding period of 


matters, an 


| signed tc hear matrimonial causes displayed the same vigor and 
dispatch attributable to the other judges of the Chancery Divi- 
sion. An enviable record of 5,572 trials were had with an average} 


in 


average of 486 per judge. All 


Since September 15, 1948, 5,190 complaints were filed, less than| 


the number of trials‘had and causes disposed of. The calendar on | 
| June 30, 1949 listed only 626 untried cases, an average of 78 per| 
judge as compared with an average of 64 for the judges hearing} 
general equity causes. Thus it will be seen that the business of the | 
court was kept current, while the backlog of pending cases was| rect? In the first place, under 
reduced. 


This result was obtained by a court of seven full time judges, | 


for, although Judge Haneman heard matrimonial cases in his! 
vicinage, the bulk of his work was with general, equity causes. 
Matrimonial causes are thus being tried by two full time judges, 
he time of ancther and five full time advisory masters in| 


| 


found in favor of the plaintiff | fewer men, the increase in the individual attainment of each judge | 


by default for the full amount! under the new court systent has meant the speedier conclusion of 


of the alleged debt. 


| actions instituted in our courts. 


mission of agency, etc. These 
matters are seldom in dispute 
and are generally entirely clear 
to opposing counsel from the 
pleadings, interrogatories, de- 
mands for admissions, and such 


| like devices which are so help- 


prcevided under the new 

In any event, all these 
matters must be explained to 
trial juries by testimony, for 
they cannot be expected to grasp 
details presented in capsule 
form. Such questions as the ex- 
tent of the property damage 
have by conversations with the 
attorneys before trial been stipu- 
lated long before pre-trials were 
the rule, if they are to be stipu- 
lated at all, and the same goes 
for hospital and other bills, if 
they are nct in dispue. 

It has been said the pre-trial 
procedure informs the judge of 
novel points to come before him 
in the trial. Is this entirely cor- 


fully 
rules. 


the present integrated system of 
trials of county lists and super- 
ior courts lists, there is only one 


| chance in 2, 3, 4, or 5, depend- 


ing on the size of the county, of 
the judge who pre-tried the 
ease handling the trial of it. 
Also, even if it were certain the 
pre-trial judge would try the 


(Continued on page 3, col. 1) 
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DIGESTS OF RECENT OPINIONS: 


WORKMEN’S COMPENSATION | guinal non-compensable hernia. 
—An employee rendered totally;On August 31, 1942, while still 
disabled as a result of a sub-| employed, he met with an acci- 
sequent compensable perman-| dent and sustained a coronary 
ent injury, who had previously | occlusion. He received an award 
been permanently partially' of 40% of total permanent fer 
disabled from some _ other this injury. After August 31, 
cause, is entitled to benefits| 1942 he could do no further work. 
under the “one percent fund”. eld: The issue is whether, 

—Held, on the facts, petitioner’s ; from the facts, appellant estab- 
total functional disability was lished that he is in the class of 
due to the previous causes and! persons “totally disabled as a 
the subsequent accidental in- result of experiencing a subse- 
jury, and not to the progress; quent permanent injury under 
of arteriosclerosis. |conditions entitling such persons 

Digested from an opinion by|to compensation therefor, when 

MacLeod, C. J., Passaic County | such persons had previously been 

Court. Balash v. Harper. For|permanently and partially dis- 

appellant—Nathan and Isadcre| abled from some other cause” as 

Rabinowitz. For respondent — contemplated by R.S. 34:15-95. 

Grace J. Ford, Ass’t Dep. Atty.; It is admitted that appellant 

General. jis totally disabled and that peti- 
This is an appeal from a de- tioner suffered a subsequent 

termination of the Commission- | compensable injury after having 

er of Labor denying appellant’s ,2een partially and permanently 


petition for benefits under the disabled. Respondent contends 
“one percent fund”. however, the total disability was 


: not caused by the occlusion in 
In 1940 Balash suffered a right) ayoust, 1942, but by the natural 
strangulated inguinal hernia. He; progress of petitioner’s arterio- 
received an award for the injury) ¢¢jerosis. and that he was not 
but was not operated on. In Feb-| totaly disabled in August, 1942. 
ruary, 1942 he suffered a left in-' The treating physician testified 
|that appellant was totally dis- 
abled in August, 1942 by the 
| superimposition of the occlusion 
!on the preexisting cther disabil- 
ities, primarily the hernias, and 
| that the arteriosclerosis itself 
| would not cause such a disabil- 


—_—_— 








Respondent’s physician exam- 
|ined appellant in 1948 and though 
ihe attributes 30% of his present 
| disability to the progress of the 
arteriosclerosis after August, 1942, 

he admitetd that there was no 
|functional disability as to peti- 
ticner’s circulatory system and 
hat from a functional stand 
pcint the hernia upon which 
: 7 #4| there was superimposed a cor- 
BS s AVINGS - “24 onary occlusion, are the real fac- 
AND LOAN ASSOCIATION {| tors forming the 100% total dis- 
NATIONAL NEWARK BLDG. s4 | ability. 


: = ; 4| The petitioner has sustained 
14.Co rce St. ‘Newark, Ned. : 
ie ommerse St. | the burden of proving he was 


totally disabled fcllowing the ac- 
cident of August, 1942, and the 
order appealed from is reversed. 
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The Largest Title Insurance Company 
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CUSTODY — The mere presence| Court Ponders Revocation of Driver's License, 


of an infant within the state| 
is sufficient to give the appro-| 
priate court jurisdiction over 
custody of the infant regard- 
less of where the infant or its 
parents may have been domi- 
ciled. 

Digested from an opinion by 
Colie, J.A.D., rendered July 13, 
1949. Superior Court, Appellate 
Div. In re: Smith. For appellants 
—Michael S. Precker (Precker & 
Precker, att’ys.) For respondent 
—Jack Wildman. 

This is an appeal from an order 
directing appellants to return 
two infants tc the home of the 
maternal grandmother in New 
York and directing that any 
question pertaining to their cus- 
tody be tried in New York 

The order was entered on a 
petition by the maternal grand- 
mother, a resident of New York, 
setting forth that the infants 
were born in New York and lived 
there either with their parents 
or with petiticner; that the 
father died in 1944; that the 
mother died on June 18, 1948, and 
that by reason of the shcck there- 
from petitioner went into a coma- 
tose state; that at that time 
the infants were taken to the 
paternal grandparents in New- 
ark where they have been ever 
since; that the paternal grand- 
parents refuse to return the 
children to petitioner; that she 
is able tc care for and support 
the children and that their best 
interest would be served by re- 
turning them to petitioner’s cus- 
tody. The court below entered 
the order appealed from hold- 
ing that the children were resi- 
dents of New York and were 
taken out of New York without 
leave of the courts cf that state; 
that they are still residents of 
New York, and that the decision 
us to their custody should be de- 
termined by the courts of that 
State. 

Held: The reasoning for the 
order below was erroneous. The 
courts cf this and other states, 
as well as New York, have held 
that the mere presence of the 
infant in the state gives the ap- 
propriate court of the state juris- 
diction to determine the matter 
of custody. The jurisdiction of 
the state to regulate the custody 
of infants found within its ter- 
ritory dces not depend on the 
domicile of the parents or of the 
|infant. Our courts acquire the 
}same authority and control over 
|the custody of infants actually 
| resident here as they do over in- 
| fants who are actually domiciled 
here. 

Reversed and remanded for a 
full hearing tc determine the 
| question of custody with regard 
|to the welfare of the infants. 


PRACTICE APPEAL — Al- 
legedly prejudicial remarks 
made by the court during the 
trial are no ground for appeal 
unless there is a motion for 
a mistrial or a request for an 
instruction to the jury that 

| they disregard the remarks. 

PRACTICE — TRIAL — A request 
to charge should be submitted 
to the court at or before the 
close of the evidence and be- 
fore the beginning of argu- 
ment. 

| Digested from an opinion by 

Colie. J.A.D., rendered July 13, 

| 1949. Superior Court, Appellate 

| Div. Masi v. Mestice. For appel- 
| lant — Julius Stein. For respon- 
|dent — Frank G. Masini. 

| Defendant appeals from a 

|judgment entered against him 

}on a jury verdict. 

| The first point argued relates 

ito allegedly prejudicial remarks 

|made by the judge during the 


| 
| LAW BOOKS 
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Basis of Conviction in Another State 





The Appellate division of the 
Superior court reserved decision 
in a case in which State Motor 
Vehicle Director Arthur W. Ma- 
gee’s right to revoke a resident 
driver’s license on the basis of 
a conviction in another state 
without granting a hearing was 
challenged by counsel for Paul 
S. Tichenor of Short Hills. 

Magee revoked Tichenor’s New 
Jersey drivers license last 
Dec. 15 on the grounds that 
Tichenor had been convicted in 
Maryland the preceding Nov. 26 
of operating a motor vehicle 
while under the influence of 
liquor. 

Tichenor’s counsel, Harry Kay 
told the Appellate division that 
Tichenor chose to forefeit bail 
of $112.90 following his arrest 
Nov. 25 because of the hostile 
attitude of Maryland _ state 
troopers who picked him up. 
“He felt he would have been 





trial and the second to the courts 
refusal to consider defendant's 
requests to charge. 

Held: Assuming the remarks 
were harmful to defendant, this 
point is not available since there 
was no motion for a mistrial nor 
was there a request fcr an in- 
Struction to the jury that they 
disregard the alleged prejudicial 
remarks. In the absence of such 
a motion or request no legal error 
is raised as the basis of a 
ground of appeal. 

A request to charge should be 
submitted at or before the close 
of the evidence and before the 
beginning of argument. Defen- 
dant did not submit the requests 
until after the completion of 
summation. The judge was well 
Within his discretion in refusing 
to charge the requests. The 
charge made was full, fair and 
without error. 

Affirmed. 


convicted solely on the gr, 


that he was a Yankee frory 


Jersey,” Kay said. 
Kay said that the 


ceived notice Dec. 10 that yy. 


land was proceeding 
his driving privileges 
state and added that 
had no opportunity 

answer. 


Tichenor did n t ky 


Kay said, that a non-appear.. 


could result in the | 


New Jersey driving priviles:: 


Kay said he had a) 
Magee for a hearing, b 
was denied. He 
there was no formal 
before any Maryland 


added 


medical testimony that Tich 


was drunk at the ti 


arrest and no proof of reck 


ness. 
Deputy State Attorn: 

Kitchen argued for 

of a decision by Supe: 


Judge William A. Smit} 


holding Magee. Kit 
the law gives Magee 
to revoke licenses for 
of New Jersey’s mot 
statute or “other 
grounds.” 


Kitchen declared that a ¢ 
tificate of the Maryland ¢ 


viction was all that x 
sary aS a basis for N 
action and that Mages 
obliged to give Ti 
hearing. Such a proc: 
said, would have invol\ 
ing 
Maryland magistrate 
bail and others to Ne 


Announcement 


Alfred B. Freeman 
that on and after A 
1949 he will continue 


tice of law at 429 Piage: 


Clifton, N. J. 





the arresting officers, : 
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here is no point in most 
eases of Sufficient 
warrant the judge in 
anything of the 






ering 


y. we submit there is an 
elming difficulty with 
trial procedure in negligence 

arising because both be- 
i after the adoption of 
a very substantial per- 
f negligence cases, pro- 
per cent. or more, have 
I will continue to be 
s the case advances on 
2nd before trial, regard- 
pre-trials. If this fact 
correct, the present 
f judges could not 





trial lists break. 
May 23, 1949. 








icial Conference Delegation of 
the Essex County Bar Associa- 
tion. 


Rule 3:17-1 makes mandatory 
the prosecution of a cause of 
action in the name of the real 
party in interest. Formerly in 


a number cf cases in it and 
breaks, the various counties are, which has executed to his in- 
put to the expense of having 4/surer either a loan or subrog- 
jury panel present with no work | ation receipt, trust agreement, 
for it. Pre-trying fewer cases,| or other similar instrument, or 
which follow from giving more}a party with whom or in whose 
time to each pre-trial, will mean | name a contract has been made 
fewer cases in the daily trial list,| for the benefit of ancther may 
and there will thus be a greater| sue in his own name without 
number of instances where daily | joining with 


onceivably ever coped at 
sith the lists. If such a con- 
“on as to settlements prevail- 
pre-trial procedure, 
1 is the advantage of 
ds court stenographer 
ttendants, and counsel 
time on cases which 
eoing to be tried. If 
were to be increased so 
h negligence case was 
ntensively studied at pre- 
nere would be 











il tI a greater 
a ste of time which might 
“er be spent in the actual 


n of cases by trial or 
The necessary rush of 
ion judges cn a Friday 





New Jersey this was permissive. 

This mandatory 
is a part of the rules or statutes 
of many States, and in connect- 
icn with attempted recoveries 
against third parties of in- 
surance losses paid under sub- 
rogation or loan receipts has 
given rise to a great amount of 
litigation. Now, in New Jersey, 
the problem will arise constant- 
ly, and in fact has already arisen 
in some cases as to whether the 
insurance carrier, who is gen-| 
erally not named a party, is the 
true party in interest, cr the in- 
sured. Until the adoption of the 
new rule the problem appeared 















well settled in New Jersey. See 
Sullivan v. Nieman, 130 N. J. L. 
278, 32 Atl. (2d) 589. The action 
was brought in the name of the 
insured, it being considered im- | 
proper to even mention in- 
surance in any type of case of| 
the sort under discussion where | 
it existed as a protection for one | 
who had suffered a loss. 

The same problem exists in 
New York. There is enclosed a} 
photostat of a proposal made by 
the Judicial Council of that) 
State to amend its Civil Pro-| 
cedures Act. This proposal and | 
the explanation accompanying it | 
covers the situation very well. 

The proposed new Rule 3:17-1 
would read as follows: 

3:17-1. Real party in interest. | 

“Every action shall be pro-| 
secuted in the name of the real 
party in interest; but an ex- 
ecutor, administrator, guardian 
of a person cr his property, 
trustee of an express trust, an | 


motion day to get 
crowded motion list so 
*h pre-trials at 11:00 
indeed a Spectacle.) 
ting a pre-trial in simple 
» cases would free the 
the spending of more 
ytions which should be 
rtant under the new 
and for the exhaustive pre- 
ases Other than neg- 
hich may have com- 
issues and many ex- 
) which type of case the 
1 lends itself so well. 
ges have administered 
nt pre-trial rule with a 
t to make it work in all 
cluding negligence cases. 
itively little time can be 
9 each case. To build up a 
aily trial list a great 
cases must be pre- 
of those pre-tried, a 
ubstantial group will, as 
above, be surely settled. If 
trial list does not have 
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port of Essex Delegation to Judicial Conference !msured 


Prepared: Charles S. Barrett Jr. | ie 
Recommendation of the Jud-| Permitting Assured 


requirement | 


person, corporation, 
| joint-stock association or other 


/unincorporated association 


nim 
for whose benefit 
brought.” 


the person 
the suit is 





Executing 
“Loan Receipt” or Similar In- 
strument to Sue in Own Name 
The Judicial Council recom- 

mends an amendment of section 

210 of the Civil Practice Act as 

follows (Matter in bold face to 

be added.) 
s 210. Action to be brought in 
name of real party in interest. 


Every action must be prosecut- | 
ed in the name of the real| 
except that | 


party in interest, 
an executor or administrator, 
a trustee cf an express trust, 
an insured person, corporation, 
joint-stock association or oth- 
er unincorporated 


tion receipt, trust agreement, 
or other similar instrument, a 
perscn with whom or in whose 
name a contract 


statute, may sue without join- 
ing with him the person for 
whose benefit the action is 
prosecuted. 


Within the. past decade or two} 
the “loan receipt” (or, more in-| 


frequently, the “subrogation re- 
ceipt” or “trust agreement”) 
has been resorted to by insurers 
generally’ in order to avoid a re- 
duction in the amount of the 
verdict, if not denial of the en- 
tire cause, should the jury learn 
that the named plaintiff, the as- 
sured, has already been paid the 
amount of his property damage 
either in whole or in part by an 
insurance company which is it- 
self actually prosecuting the act- 
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association | 
which has executed to his in- | 
surer either a loan or subroga- | 


is made for| 
the benefit of another, or a| 
person expressly authorized by | 


ion in conjunction with the 
assured and stands to benefit 
therefrom. 

Under the ‘loan _ receipt” 
agreement the insurer “loans” 
|the assured the amount of his 
property damage repayable only 
|in the event and to the extent 
| Of any recovery from the alleged 
wrongdoer. The assured, in turn, 
|}agrees to institute the action | 
|}promptly in his own name but} 
at the expense and ler the ex- |, - 
clusive direction and control of 
his insurer. | 

The defendant, himself al- 
most invariably protected by a 
liability carrier which is in fact 
defending the action, most fre- 
quently sets up the defense that 


the loan in form payment | 
in fact and, consequently, that 
the subrogated insurer, the real 
| party in interest, must sue in its 
own name under the mandate 
of section 210 of the Civil Prac- 
tice Act. laintiff counters with 
a motion to st > out ‘the de- 
fense as sham. The procedural | 
question then presented is 
whether plaintiff's motion 
should be granted and the de- 
fense struck, whether the issue 
of who is the r 7 in in- 
terest should be gated at a} 
separate trial in advance of the | 
trial on the merits, entailing | 
1) 





Gov. Warren Hails Law 
as First in Nation; 1 Pct. 
Wage Tax Unchanged 





Sacramento (ACCN) — Her- 
alding it as the first state legis- 
lation of its king in the nation, 
Gov. Earl Warren signed into 
California law a bill to provide 
hospitalization benefits for wage 
earners. 

The new act provides for pay- 
ments of $8 a day up to 12 
days in any year for employees 
requiring hospitalization. 

It affects about 3,000,000 per- 
sons covered by unemployment 
-insurance in the state. Under 
| terms of the new law, such 
| 
| 





workers who are disabled and 
forced to go to a hospital will 
get the $8 a day in addition to 


Hospitalization Added to Calif. Illness Benefits 


{toward their hospital bills for 
up to 12 days in any one year. 

“This program is in keeping 
with the goal to which I have 
| worked ever since I have been 
governor namely—that of giving 
the average worker a measure 
of protection against the ever 
increasing costs of serious ill- 
ness. 

“Two years ago we took the 
first step toward this goal by 
setting up a sick disability 
benefits program financed en- 
tirely by workers. Under this 
program it has been possible 
for a worker to collect up to $25 
a week for 26 weeks when he 
becomes unemployed because of 
sickness or disability. Now, 
without in any way increasing 
the contribution of 1 per cent 





{a $25-a-week disability allow- 
ance for the time they are off 
work up to a maximum of 26 
weeks. 

| Scheduled to become oper- 


able to add 
benefits to the program. 

Pointing out that 
ative next Jan. 1, the act pro- 
vides that persons covered shall 
| not be subject to a waiting per- 
iod for hospital benefits. The 
claims must be supported by a 
certificate signed by a physi- 
cian. 

In a statement issued as he 
signed the bill, Gov. Warren de- 
clared: 

“IT have just signed a bill 
which makes California the first 
state in the nation to provide 
hospital insurance for workers 
| covered by the unemployment 
|insurance program. Under this 
bill 3,000,000 wage earners in 
our state can receive $8 a day contribution. 


hospital confinement is 
than 10 days,” Gov. 


added: “This new law, 


workers. For longer 





gram. 


worker 





of his wages which the worker 
makes toward the fund, we are 
hospitalization 


“statistics 
show that the average period of 
less 
Warren 

there- 
fore, will cover a large part of 
the annual hospital costs of our 
illnesses, 
the worker will continue to rely 
upon the $25 weekly compens- 
ation provided for under the al- 
ready established insurance pro- 


“T feel that this bill is a real 
forward step in enabling work- 
ers of our state to help them- 
selves. The disability insurance 
fund is maintained entirely by 
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THE FIRST TERM OF OUR NEW 
APPELLATE COURTS 


Statistics make hard vending: too jee in the process of ex- | 
tracting them, the juice is wasted and, however well prepared they 
may be, the product seems caked together, one point being too close ; 
to the next. Hence—although there are a number cf statistical 
facts as to our new Appellate Courts published the last two weeks 
in the Journal, which bear repeating—we take occasion to single 
out only one point from among them. In the new Supreme Court 
the average time from the argument to the decision was 27 days, in 
the Appellate Division it was 30 days; while in the Court of Errors 
and Appeals in the year following October 1946, it was 105 days, and 
in the old Supreme Court 111 days. In short, in disposing of a case, 
the new system took one-quarter the time of that taken by the| 
old system. 

Apart from this statistic is the fact that with oral argument in 
every vase, with a study of briefs made prior to the argument and 
an opinion rendered close upon it, each of the decisions of the 
court has been indubitably a decision of every judge on the bench. 
The statistic attests to the dispatch of business, but the juice of the 
fact, the unstatistical matter, is that you will find from every one 
you talk to, a sense of assurance that justice is being done. 


FREEDOM OF THE PRESS OR LICENSE? 

On Friday, July 8, 1949 9 the ju jury trying 
STATES v. ALGER HISS reported to Judge 
that it could not agree on a verdict, and the 
missed the jury. 

Since, as must have been obvious to the most unknowing lay- 
man, a retrial of the case was in crder, one might have expected, 
in an orderly and civilized system, a decent concern for the pro- 
prieties. Actually, the public was treated to this spectacle: 

By the United Press. 

NEW YORK, July 9—Federal prosecutors expressed 
confidence today that they would be able to cou..vict Alger 
Hiss of supplying secret government documents tc a Russian 
spy ring when he is retried, probably next fall. 

U. S. Attorney John F. X. McGohey announced imme- 
diately that the government would retry Hiss (and) indi- 
cated that assistant U. S. Attorney Thomas F. Murphy 
would continue as chief prosecutor. He hailed the majcrity 
vote for conviction as a tribute to Murphy’s “magnificent” 
prosecution. 

Murphy said the jury’s vote which blasted Hiss’ hopes 
for acquittal indicated that the government would be suc- 
cessful in a second trial. 

“By the way the jury split, righteousness seems to have 
been on the side of the government by two to one’, Mur- 
phly said. 

There is no way to judge the impact of this statement, since 
“Hooperatings” and similar testing devices are restricted to spon- 
sored advertising, but experience indicates that in the New York 
metropolitan area at least, the area from which the re-trial jury 
will be drawn, the coverage by press and radio is very high. 

The necessary effect may perhaps be to engender in several, 
perhaps a majority, of those citizens who will compose the petit 
jury next fall, a prejudice so subtle that each one would deny it 
if questicned. Insofar as a fair, objective and unemotional verdict} 
is concerned, it is beside the point that defense counsel also deliv- 
ered himself of a statement which was not only less prejudicial in 
intent, but also was far less dramatic and was therefore lost in 
the want-ads, and ignored by the commentators. 

So much for the jury. The judge who will preside at the re-trial 
of the case, be he Judge Kaufman or another, can hardly go on the 
bench in complete ignorance and disregard of another newspaper 
story of the same date: 

WASHINGTON, July 9 (U.P.)\—A house spy hunter 
today called for a congressional investigation of Federal 
Judge Samuel Kaufman, who presided over the Alger Hiss 
perjury trial. 

Representative Richard M. Nixon (R., Cal.) an influen- 
tial member cf the House Un-American Activities Commit- 
tee, said that during the trial Kaufman’s “prejudice for the 
defense and against the prosecution was so obvious and 
apparent that the jury’s eight to four vote for conviction 
came frankly as a surprise to me.” 

“When the full facts of the conduct of this trial are 
laid befcre the nation,” he said, “I believe the people will 
be shocked.” t 

Nixon indicated that he believed the inquiry into Kauf- 
man’s “fitness ... to serve on the bench” should be con- 
ducted by the House committee, which made an all-out in- 
vestigation of Whittaker Chambers’ charges against Hiss 
last summer. 








the case of UNITED 
Samuel H. Kaufman} 
judge thereupon dis- 





1U.S. by P.S. Sec. 


DIGESTS OF RECENT OPINIONS 


BANKRUPTCY — REORGANI- 
ZATION Public Law 548 
which accords to debts due 
certain governmental corpora- 
tions the priority granted the 
U.S. is retroactive. 

—Rights vested at the time a 

petition in bankruptcy is filed 
may be divested by statute. 
A claim for pricrity filed after 
a plan for reorganization has 
been confirmed is not too late 
where its allowance is not in- 
equitable to other creditors and 
there has been no distribution 
yet. 

Digested from an opinion by 
Clark, Circuit Judge. No. 247, 
October Term 1948. U. S. Court 
of Appeals for the 2nd Circuit. 


Reconstruction Finance v. Flynn. 


For Reconstruction Finance—Sol 
A. Liebman (Harold E. Jacobscn 
and Charles R. L. Hemmersley on 
the brief). For appellee — Law- 
rence J. McKay of New York. For 
the debtor—Alfred P. O’Hara of 
New York. 

The issue involved is whether 
claims filed by the RFC as trans- 
feree of two other governmental 
corporaticns against a debtor in 
reorganization are entitled to 
_ rity -orded debts due the 
3466, 31 U.S.C.A. 
191 as recognized by Sec. 64a (5) 
of the Bankruptcy Act, 11 US.- 
C.A. 104 (a)(5). The RFC peti- 
tioned for such priority after a 
plan of reorganization of the 
debtor had been approved and the 
trustee opposed on the grounds 
the law did not accord priority 
to claims of governmental cor- 
porations and that a later statute 
granting the priority was not re- 
troactive. The district ccurt de- 
nied the petition and the RFC 
appeals. 

The RFC filed two claims on 
November 18, 1946, the final fil- 
ing date allowed by the District 
Court. On May 25, 1948, Congress 
enacted Public Law 548, 15 US. 
C.A. 600 et seq., providing that 
debts due the Corporation shall 
not be entitled to the priority ac- 
corded the U.S. by Sec. 191 of 
Title 31 except that the Ccrpora- 
tion shall be entitled to such 
priority with respect to debts 
arising from transactions pur- 
Suant to... “Sections 4 (f) and 
9” ... Of 56 Stat. 354, 356. Since 
the claims arose under these sec- 
tions, the RFC filed an amend- 
ment on September 2, 1948, claim- 
ing priority. The trustee reject- 
ed the claim and the RFC then 
filed the petition herein with the 
District Court. At that time an 
amended plan for reorganization 
had been apprcved, which pro- 
vided for payment of all priority 


ace 


claims prior to general distribu- 
tion, 
had been made. 

Held: It is apparent that Pub- 
lic Law 548 was intended to be 
retroactive in effect. That intent 
is evident both in the Specific 
words of the statute, “debts... 
whether heretofore or hereafter 
arising”, and in its syntax. Any 
other interpretaticn would de- 
feat the very purpose of the stat- 
ute. 

The contention that the appli- 
cation for priority was made too 
late, is without merit. The order- 
ly proceedings in bankruptcy 
will not be disturbed if the prior- 
ity is allowed. This court and the 
ccurts of other circuits have held 
that rights vested at ‘the time a 
petition in bankruptcy is filed 
can be divested by statute. Pos- 
sibly in situations where a show- 
ing can be made of action in re- 
liance by participating creditors 
upon the absence of a claim the 
bankruptcy court might exercise 
its discretion in weighing the 
equities, to refuse a priority re- 
troactively created and applied 
for after the plan had been con- 
firmed. But here, where the plan 
is to repay all pricrity creditors, 
and that has not been done yet, 
there is no ground for denying a 
legal priority. The order for 
priority should be granted. 

Reversed. 


PENSIONS — MUNICIPAL LAW 

Municipal police pension 
funds are net “operated wholly 
or partly by the state” within 
the meaning of R.S. 43:21-1, 
even though the state does 
contribute to these funds an- 
nually, and therefore a member 
of such fund is not entitled 
under that statute to transfer 
his membership to another re- 
tirement system. 

—To secure remittance of con- 
tributions to a municipal police 


pension fund, application to)! 


withdraw must be made dur- 
ing continuance of the em- 
ployment, 


- r = === 
Digested from an opinion by 


Colie, J.A.D., rendered July 13, 
1949. Superior Court, Appellate 
Div. Abrams v. Hogan. For plain- 
tiff 
fendants—Dominick F. Pachella 
(Gecrge S. Sauerbrey, att’y.). 
Plaintiff was a member of the 
Maywood Police from 1939 to 
1942 when he entered the Armed 
Forces. On his discharge he re- 
sumed his police duties. In 1948 
he commenced employment with 
the Bergen Ccunty Police and 
then requested that the moneys 
to his credit in the Police Pen- 





Federal judges, with life tenure, are accustomed to an independ- 


ence which their brethren of the state bench often envy, 
o hardy that he can completely disregard a threat 


which cf them iss 
of impeachment? 


but 


Both prosecution and defense seem to have violated Canon 20: 

“Newspaper publications by a lawyer as to pending or 
anticipated litigation may interfere with a fair trial in the 
courts and otherwise prejudice the due administration of 
justice. Generally they are to be ccndemned .. .” 


Lawyers have therefore to remember that, 
their own record is not clear. 


representatives, 
mains that the basic evil lies in 


that enforcement of the Canons alone will not prevent 


tion of prejudicial reports. 


The British rule is the press—the 
ewnership, presents no problem—may 


judged by their 
Still, the fact re- 
the temptation of publicity, and 
the publica- 


” being under public 
factual reports of 


“wireless 
carry 


judicial proceedings, but is forbidden, under pain of contempt, to 
publish editorial comment which is designed to or may in all like- 


l:hood influence the result. 


be invoked here would doubtless be greeted by 


Any suggestion that the British rule 


Shrill cries that 


freedom of the press is under attack, but after all, even the most 


ruggedly 


share in establishing these rights, 


individualistic of our new agencies proved during the! 
recent war, that they are capable of restraint in the public interest, | 
and we can reflect both that the British have had some considerable | 


and also that the enforcement of 


their rule has not resulted in a controlled press over there. 
It is no dcubt true, due to the jurisdictional boundaries of | 43:14-43 and 43:9-6.1 
State courts and Federal District Courts, and the disregard of| 
those boundaries by press and radio coverage, that the uniform en-,;0f veterans to wit 
forcement of such a rule would be difficult at first, but once estab- | pension systems and 
lished its salutary effects would “a justify the effort. 
* 


Since the foregcing was sais the weekly magazines have} 


joined the hue and cry. LIFE magazine contains an account of the; employment.” Plaintiff doe: 


Milton T. Lasher. For de-| 





"Voice of the Bar 


but no actual distribution | 


COMMENT AND CRITICIsy 
INVITED 





July 30th, 3 

To the Editor of Law Joy 

With the torrid wea: 
fecting the minds and 
of attorneys, might it ~ 
good idea for the ba 
up for consideration t} 
ing 
1. Have all Judicial 
real estate made by 
Masters in Chancery, < 
Sheriff, the latter is 0 
or rather was in day 
a “Peace” officer. 
2. Have all unconte 
orce cases heard by 
Master in Chancery, 
years standing. 
3. Have all summon 
anyone over the age 
(as is done in our sis 
No pleadings to be 
Court, until either 
notice of intention to 
set down on the ca 
trial. (Large percenta 
never go to trial, then 
the Court clerks keep 
them.) 

Leo G 


Questions and anes 
On Veterans’ 


Rights 


Q—My husband, a W 
veteran, died of an 
connected ailment 
eligible for a pens 
You may be entit 
were married to tl 
prior to December 
your income does 1 
the limitation esta 
law and your late 
service meets th 
ments of the law. 

Q—What is the time 
filing claim for bu 
ance? 

A—Claim may be fil 
two years from t} 
cremation or 
burial of the veter 

Q—What will I have 
have the amount 
ional Service Life 
policy reduced? 

A—You will have to 
VA a written requ 
your desire over 
signature. 





sion Fund of Maywco 
ferred to the State 
Firemen’s Retireme: 
Defendants refused 
plaintiff is not entitle 
drawal or transfer of 
| Plaintiff claims he is 
the transfer under R 
and under RS. 38:23A 

Held: R.S. 43:21-1 p: 
member of a pension f 
ated wholly or partly 

. may transfer his 
ship to another retir 
tem upcn accepting ; 
position in another 
service . It is 
Since the state contri 
000,000 annually to the 
police pension funds ¢ 
are being “operated 
partly by the state”. 
so. R.S. 43:16-7 place 
ment and control of t 
a commissicn appoint 
ant to RS. 43:16-6. 

R.S. 38:23A-3 protec 
rights of employees of th 
county or municipal ¢ 
honorably discharged 
army. It is said this st 
| tects plaintiff’s rights 


these statutes deal wit! 


| dr 
a 


| pressly limits the right 
| draw to an application 
‘during the continuance 0 


S 


- 
ag 


trial which for bias and prejudice, utterly heedless of the pro-|meet the quoted condition. 
prieties, surpasses that of the daily press. 


Judgment for defendants. 
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ional time and money; 
- the determination 
issue should await 
jof the action on the merit 
t rather simple problem 
the subject of much 
many conflicting 
and considerable com- 
he conflict once exist- 
ynly within the several 
departments of the 
Division of New York 
rithin each department 
ced itself largely to a 
etween the First, Sec- 
_ sestrag Departments on 
which recogni 
ity of the loan receipt 
Third Department on 
hand which does n 
instead strictly 
real party in in- 
isions of section 210 of 
a ractice Act.’ And the 
Salon rt Appeals has not 
sly stated position 
y gl the question.* 
167 “Mis a result of the two Court 
ar ls cases cited in the 
x note, the lower courts, 
three departments 





yersy, 





S 











the 


1ts 








ognize the loan re- 
inue to arrive at dif- 
de- 


ete MEe-cont conclusions as they 
ne the fact before them to 

iin either of the t 
Appeals’ cases yr 





iswe 


rmi 


1 settled that to permi 
iff on the trial of the 
es to advert to the fact 
defendant is protected 
ance is to commit 
> error. It seems incon- 
;, therefore, if not actually 
to permit such a defend- 
close to a jury upon the 
f the main issues the fact 
tiff’s insurance and thus 
robably to deprive the 
ff of a fair trial of the 
on its merits. It does not 
that the jury subse- 
finds against the de- 
yn the question of who 
11 party in interest; the 
e to the plaintiff’s case is 
en the fact of insurance 
d to the jury. 
he issue of who is the 
‘ty in interest is raised by 


re- 








Zipser, The 
Weekly Uv 


Case of the 1 


nderwriter 450 
ment or 





denied pe 
2d 247 (1943) 

Sullivan, 120 N.Y.L.J. 717 
gs Co. Nov. 7, 1948), relying 





or 
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eport of Essex Delegation to Judicia! Conference 


| power to administer oaths and_| 


a defendant solely for the pre- | take testimony. 


judicial effect it is likely to have | 


upon a jury seems obvious when 
it is noted that such a defend- | 


ant is in nowise threatened by | 


the possibility of a double re- 
covery. 
Some __ consideration 
be given to the public in- 
2st which may be involved. It 
unreasonable to suppose 
insurance companies may 
an increase in premium 
ates to make up the difference 
I amounts actually 
ered in the actions prose- | 
and the amounts they | 
ite might have been re-|! 
‘ed had the fact of insur- 
ance been kept from the jury. 
To remedy the present in- 
equitable situation the Judicial 
recommends an amend- 
to section 210 of the Civil 
Practice Act set forth above, 
lich is intended to prevent the 
sure of the fact of plain- 
insurance to the jury, 
securing to a plaintiff 
the same measure of protection 
which is presently so carefully 
preserved to the party defend- 
action. 
Proposed Changes as to parts o: 
Rules 3:28, 3:29, 3:30-3 and 
3:31-3, so as to Conform them | 
to the Federal Practice and thus 
to Eliminate the Appointment 
by the Court of a Deposition 
Officer with the Power he now 
has to Exclude Certain Evidence. 
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1. Strike out Rule 3:28-1 read- 
> as follows: 

(3:28-1 Within the State; 
Power to Exclude Illegal Evid- 
ence. 

Within the state, depositions 
shall be taken before an officer 
authorized by the laws of this | 
state to administer oaths. Where | 
a deposition is to be taken within | 
the state upon oral examination, | 
the court shall on motion with- 
out notice designate the officer | 
before whom it is to be taken. 
The officer so designated shall 
exclude evidence which is not} 
admissible under Rule 3:26-1, 
but shall have no power to com- 
pel an answer to any question 
propounded. ] 

2. Change Rule 3:28-2 as fol- | 
lows: 

3:28-1 [3:28-2] 
[WITHOUT THE STATE BUT] | 
WITHIN THE UNITED STATES. 

[Without the state but within] | 
Within the United States or 
within a territory or insular 
possession subject to the dom- 
inion of the United States, de- 
positions shall be taken before | 
an officer authorized to admin- | 
ister oaths by the laws of this 
state, of the United States or} 
of the place where the exam- 
ination held, or before a 
person appointed by the court. 
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HEADQUARTERS for MORTGAGE LOANS 
IN NEW JERSEY 


RESIDENTIAL e@ COMMERCIAL @ 
F.H.A. — Veterans’ — Conventional 
Construction Money for Builders 


Attorneys on the approved lists of recognized Title Insurance 


Companies may, with their clients’ 
our Company in closing their loans. 


ortgagedamay 


ELizabeth 5-7400 
280 N. BROAD ST. @ ELIZABETH, N. J. 
TMM ELD 


INDUSTRIAL 





approval, represent 





should 


|exclude testimony 


| waS perhaps motivated 
| thought that 


Rules 3:28-3 and 
3:28-4 so as make them 
3:28-2 and 3:28 respectively. 

4. Change Rule 3 3: a as follows: 


RULE 3:29. STIPULATIONS RE- 


3. Renumber 


|GARDING THE TAKING OF 
DEPOSITIONS 

If the parties so stipulate 

in writing, depositions may be 

taken before any person, at 





any time or place, upon any} 
notice, and in any manner, 
[and before any person, except 
that if the deposition is to be 
taken on oral examination 
within the state, the officer 

king the deposition shall be 

Si nated by order of the 
court. Depositions taken on 
stipulation and when so tak- 
en, may be used like other 


depositions. 
5. Change the 


rth sentence 


of Rule 3:30-3 so that it reads 
as follows: 
[Except where a deposition is 
taken upon oral examination 
within the state (as to which 
see Rule 3:28-1), evidence] 
Evidence objected to. shall 
be taken subject to the object- 
ions. 
6. Change Rule 3:31-3 so that 
it reads as follows: 
3:31-3. ORDERS FOR THE 
PROTECTION OF PARTIES 


AND DEPONENTS [AND THE 


sent of the Senate. 


EXCLUSION OF ILLEGAL 
EVIDENCE. | 

After the service of interro- 
ogatories and prior to the tak- 
ing of the testimony of the 
deponent, the court, on mot- 
ion promptly made by a party 
or a deponent, upon notice} 
and good cause shown, may 
make [a] any order specified 


in Rule 3:30 
priate and just 


which is appro- | 
or [b] an order | 


that the deposition shall not | 


be taken before 


designated in the notice or 
that it shall not be taken ex- 
cept upon oral examination 
or [c] an order excluding 


illegal evidence. 
Comment on Proposed Changes 
in Rules 3:28, 3:29 and 3:30-3 

The above rules, as adopted by 
the Supreme Court, contemplate 
the appointment by the trial 
court of an officer wih power to | 
under Rule 3:26-2. The court | 
by the 
the taking of a 
deposition was an extraordinary 
proceeding which had, 
been said, led to abuse 
York and that therefore it 
would be salutary to have on 
hand an officer with power to 
exclude the testimony stated. 
Otherwise counsel on _ cross- 
examination might attempt to 


in New 


so it has} 


the officer | 


[A person so appointed has | 


Attorney General's Opinion 





FORMAL OPINION 1949 No. 68 , 8:4-1 does not supersede Sect- 


Honorable Donald G. Collester 
Passaic County Prosecutor 


Receipt—~is acknowledged of! 


your request of May 27, 1949 for 
a formal opinion with respect 
to the effect of Chapter 80 of 
the Laws of 2948 upon juris- 
diction of the county prose- 
cutors when read in conjunction 
with Rule of Court 8:4-1. 

The county prosecutor is a 
constitutional officer nominated 
and appointed only by the Gov- 
ernor with the advice and con- 
(Art. VII, 
Sec. 2 par. 1, N. J. Constitution 
of 1947) The Constitution makes 
no provision for the duties of 
the officer, and they are there- 
fore by necessary implication 
left to definition by the Legis- 
lature. Publie Utility Commis- 
sion v. Lehigh Valley Railroad 
Company (E & A 1929). 106 N. J. 
L. 411; State ex rel O’Reardon v. 
Wilson (D. C. 1926), 4 N. J. 
Mise. 1008. See State v. Longo 
(E & A 1947), 136 N. J. L. 589. 

The Legislature has vested in 
the prosecutors of the pleas 
(now county prosecutors) the 
exclusive jurisdiction over the 
criminal business of the State 
except in counties where for the 
time being there be no pro- 
secutor, or where the prosecutor 
desires the aid of the Attorney 
General, or as otherwise provid- 
ed by law. R. S. 2:182-4. 

The Supreme Court has pro- 
mulgated a rule governing local 
criminal courts. Rule 8:4-1 pro- 
vides as follows: 

“Whenever in his judgment 
the interests of justice so re- 
quire, or upon request of the 


magistrate, the attorney gen- 
eral, county prosecutor, or, 
municipal attorney, as. the 


case may be, may appear in 


any court on behalf of the} 


state, or of the municipality, 
and conduct the prosecution.” 
Nowhere in the Constitution, 


| the decisions or the statutes is 


| the 


Supreme Court of New 
Jersey given any jurisdiction to 


|alter the powers of the county 


| 


| planting the jurisdiction which | 
| the Legislature has vested in| 
the | 
inadmissible 5 ot to your question are as | 


| 


| municipal 
| supersede the county prosecutor | 
in a prosecution of criminal | 
cases heard by the muncipal | 
court under Chapter 80 of the} 
| Laws of 1948 but his authority is | 
|concurrent with that of 


load the record and add to its| 


costs for the purpose 
making it burdensome 
party taking the 

The delegation 
ion that the above 
ations are, howev outweighed 
by the following considerations: 

1. The Federal practice has 
worked pretty well in the Fed- 
eral Court in ; state. 

2. The practi f taking de- 
positions is a valuable remedy 
which should not be throttled 
by requiring the party who 
takes the deposition to pay a 
substantial amount for the 
services of a deposition officer 
in addition to a 


on the 
deposition. 


consider- 


er 





2 O 





is of the opin- | 


simply of | 


prosecutors by removing or sup- 


that office. As a_ result 


follows: 
First: Under rule 8:4-1, 


attorney does 


the 
not 


county prosecutor who may step 
in at any time to take over said 
prosecution. 


Second: The county prosecu- | 


tor has exclusive and complete 
control over criminal prosecut- 


ions within the county and the 


stenographer. | 


3. To secure the services of | 
a competent officer, one| 
should pay him something 
more than $10.00 an hour for 
his time, and, if so, his 
charges will add _ substanti- 
ally to the cost of a deposition. 


4. The appointment of a de- 
position officer leads to the 
building up of judicial pat- 
ronage and all the evils at- 
tendant thereon. It is still 
worse for the judge to turn to 
the lawyer who applies for th, 
appointment of the officer 





(Continued on page 7, col, 1) 





provisions of Chapter 80 of the 
Laws of 1948 are an additional 
means of disposing of the crim- 
inal business of the State which 
the prosecutor may or may not 
recognize as he sees fit. Rule 


ions 2:182-4 and 2:182-5 of the 
Revised Statutes. 

Third: The municipal attor- 
ney does not have the right to 
conduct preliminary hearings 
before the magistrate and does 
not supersede the prosecutor 
therein. These are _ indictable 
offenses and are not listed 
specifically in the _ statute 
(Chapter 80 of the Laws of 
1948). The jurisdiction of the 
municipal magistrate and of the 
municipal attorney strictly 
limited by statute. 

Fifth: The municipal attor- 
ney cannot “appear in any court 
on behalf of the State upon the 
request of the municipal attor- 
ney and conduct the prosecu- 
tion.” Rule &:4-1 of necessity ap- 
plies only to “Local Criminal 
Courts.” Rules of other courts 
apply in said other courts and a 
municipal attorney can act only 
under the authority of this rule, 
read in the light of appropriate 
statutes. The municipal attor- 
ney may only appear in those 
cases where he is permitted by 
statute to appear and _ those 
cases wherein his particular 
municipality has an_ interest, 


is 


|and then only when the county 


prosecutor chooses 
him to exercise his exclusive 
jurisdiction over the criminal 
business of the State as provid- 
ed for in R. S. 2:182-4. 
Thecdore D. Parsons 
Attorney General 
By: 
Henry F. Schenk 
Deputy Attorney General 


to permit 


Announcement 


Raymond C. Connell an- 
nounces that Nicholas J. Villa- 
rosa, Jr. is now associated with 
him in the general practice of 
law with offices as heretofore 
at No. 6 South Fullerton Avenue, 
Montclair. 
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The 
New Lawyer’s 
Protective Policy 


This policy gives complete protec- 
tion to all Lawyers, whether they 
are in General Practice, Title 
Specialists, Title Searchers, Negli- 
gence Attorneys, Patent Attorneys 
or in any other special field of law. 


Yeu are insured under this pelicy 
against claims arising from any 
negligent act, any error, or any 
omission occuring in the perform- 
ance of any professional service 
rendered to your clients. 


Write today fer descriptive 
pamphlet and schedule of rates. 


FRED W. ANDRES 
COMPANY 


1180 Raymend Beulevard 
Newark 2, N. 


Mitchell 2-2865 er MArket 3-3470 














Thirty years of experience in ALL TRENTON SERVICES 
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STATE OF NEW JE RSEY CERTIFICATE OF REDUCTION OF STATE OF NEW JERSDY SHERIFF'S SAL E Anti-Trust Division 
: FS! CAPITAL STOCK DEPARTMENT OF STAT s -357 i 
CERTIFICATE OF DISSULUTION MUIR’S RUG CLEANING SERVICE, @ CERTIFICATE, OF DISSOLUTION surenson “tae Or nae sell Described 
aa." these prescnts may come, | corporation of New Jersey, does hereby cer-| To all to whom these presents may come CHANCERY DIVISION ones COUNTY 
CCTENG - tify as follows: Greeting: oy epee “Er NC 1487.38 
WHEREAS, It appears to my satisfaction 1. The location of the ic "HEREAS , i i (DOCKET No. 1] 

a ‘ : ‘ ‘ 2 principal office of WHEREAS, It appears to my satisfaction, a - 3 *lainti ies 
by ge Aig age iy ord meg Ee the corporation in this State is 525 Main by duly authenticated record of the proceed-_ . THE ESA 6 ENOVE SE, eo tern Rome comes, Getic 
by. the nnanimous ¢ onion at of ot leeds ee Street, in — City of East Orange and/ ings for the voluntary ‘dissolution thereof | 1, ion FF of Mortgaged vie. problems of the Antitrust 

: ras County of Essex. 3 unanimous consent of all the stock- | ;-- =e . ry Se ee oe : : 

aes ck ren tee =. Me — roe it ee | 2. The name of the agent therein and in| holders, deposited in my office, that é ae . stated writ of ion are described in Forty 

shaba : - charge thereof, upon whom process against X-RAY BLADE CORP. es saga nepal algal aaa 297i , o Ww 
Sdice ls situated at Ne "p10 Wsbion” ana this corporation may be served, is STANLBY a4 corporation of this State, whose principal | oo} : oe. at aa Te CRT magamnes See Sa Depa 4 
in the City of evenis Comy oe ecg L. GE a shart f tl khold ¢ ag ‘ir fee cer tbe _ whe igi —— 'SE, in News Tuesday Ee 30th ment by Herbert A. Beres 
ee o Pg acnctctagge - Riese Tb cmsoncatveg 3. <At a meeting of the stockholders of he City o ewar County o ES he oe ke : ak even at eae 
om ad a a . oem her ian eee said corporation duly held on May 27, 1949 State of New Jersey (Henry Goldhor, 1 i Star jard Time). ype ," 7 = Assistant Attorney Ge: 

y roe y be serve v". | pursuant to a resolution of the Board of being the agent therein and in charge there- | {7-#*te pene RS aia asa y lees j + 
complied ‘with the requirements of Titie re Directors of said corporation, at whieli meet- of, upon whom process may be served), has| )\~ . gears err pe aden years —" . Antitrust ent 
Cor tions, Gene tevised Statutes | im two-thirds in interest of each ¢! f| complied with the requirements of Title 14, | ; eee era’ ear a = emery o> im} 
orporation enera!, OF evined mer stockholders having voting powers z i Corporations, General, of Revised Statutes pee 7" ity of Newark, T e article in simp 


of New Je te y. _oreliminar, to the issuing | *% , ‘ 5 5 : in the : E 
of this Ce tifien { of Di Raotitaai, re WsSUNNE | favor thereof, the corporation decreased i of New Jersey, preliminary to the issuing “3 E GINNI Ni  < : -, and direct language, ex 
r , it e ‘ t ne of 


NOW THE RE Ms ‘ORE, I Lloyd B. Marsh, | 4uthorized capital stock from one thotisand of this Certificate of Dissolution. ee ; e $ : 
Secretary of State of the State of New Je orsey, | five hundred (1,500) shares without nominal — NUW THEREFORE, I, Lioyd B. Marsh, su ae mae ; } peer the operation of the Di 
Do Hereby Certify that the said corporation or par value, of which two hundred and Secretary of State of the State of New a ee rp and how it 
did, on the Fifteenth day of July, 1949,| forty (240) shares were First Preferred Jersey, Do Hereby Certify that the said ; : - 
file in my office a daly executed and attested | Stock, all issued and outstanding, one hun- | Corporation d, on the Eighteenth day} # sage padre ates } ms +, cases and types of 
consent in writing to the dissolution of said | dred and sixty (160) shares were Second July, 1949, file in my office a duly ex- sie gure : es ae ser i] ing 
corporation, executed by all the stockholders | Preferred Stock, all issued and outstanding, | ¢ ? ’ attested consent in writing to| “'ert - feet; thence Ti} ret Wl bring. 
thereof, which said consent and the record | and one thousand one hundred (1,100) shares the dissolution of said corporation, executed ‘ PECHEE . 
of the proceedings aforesaid are now on file | Were common stock, of which three hundred Uy all the ee ay po pone ~spduen tarhenpeae és F s 
in my said office as provided by law. and twenty (320) shares were issued and Cousent and the record of the proceedings cel es ees 
if IN TES STIMUNY WHEKBOF, outstanding, to one thousand two hundred aforesaid are now on file in my said office . cnow! Reigate tomg reet, Announcement 
have hereto set my hand und 2 ighty-four (1,284) shares without nominal a8 provided by law. _ eds ow scree? Gees Si 
fixed my official seal, at 1 or par vaiue, of which one hundred ehty- IN TESTIMONY WHEREOF, I BUVEVAESTS SOUR 7 agi < 
this Fifteenth day of July, .D. our (184) shares are preferred stock d have hereto set my hand and af-| ™! to > state siege : James L. Moran, Joh 
(Seal) one thousand nine hundred and| one thousand one hundred (1,100) shares tixe y official seal, at Tre paton, n of Eis cna thee shin a : as 7 
forty-nine are common stock. The capital was decreased ae ii Light = ith one f wt 21ns and Charles J. 
LLOYD B,. MARSH, from seven hundred twenty (720) shares seal) Wv., n thousand nine —_ osts oF U in + 
Secretaru of State. Without numinal or par value, outstanding ar forty-ninc Newark, N¢ Jerse : = aie announce the format 
July 21, 28, Aug. 4 $12.80 | as aforesaid, to five hundred and four ( 504) ahs ae ’ JOSE P = 7 BONNE T si partnership for the 
shares without nomi ar lue , sec i 0) ate, $s : ney 
manner of effecting such af as (a) 408 July 21, 25, Aug. $12.5 5 s 4, TT, Is, - 316.3 practice of law under 
rATE OF NEW JERSEY by the retirement and ancellé n t ) So 
DI PARTME NT OF STATE hundred (200) shares of si of 1 ; = a —————— name of Moran, Hig 
VID OF DISSOLU TION Stock and of sixteen (16 ares of saic = eS Grinchis with offices a: 


ul to whom these presents may come, | Second Preferred Sto¢ all o 0 lasse STATE OF NEW JERSEY Aik 2 wen : 
Greeting of which stock had t purchased by DEPARTMENT OF S$ : {TMPNT OF ATI N. Broad St., Elizabe 


WHEREAS, It appears to my satisfaction, | Corpor: and were at ‘ ime of said) (ERTIFICATE ot iLING SEN’ : RTIF ‘ nee ad ek TION 








ieil id 
by duly authenticated reeord of the proceed-| cancellation held in it rei ry t ¥ an >Y STOCKHOLDE 5 gS 4 DISSOLUTION 


ings for the voluntary dissolution thereof, appropriate amendm ok 3 ’ of : » all to whom these presents may come, All reas si i Nae can Abas LEGAL NOTICE: 
hy duly auther ated 1 rr ¢ } Rie 





by the unanimous nsenut of all the stock- | certificate Pr incorpore wid corpora Greeting 

holders, deposited in my office, that tion to provide for said decrease in authoriz WHEREA appears to my satisfactio 
CONTINENTAL BEVERAGES, INC, ed capital stock of the corporation, and (c) | py , geen ess De dered A a AE oo ; 

a corporation of this State, whose principal) by the issue of forty (40) shares of new pre-  ;5 or “yolut tary disso tion thereof ‘ ve f sent Of ale UU : Superi A-352 (( 

office lated at No, 60 Park Place, | ferred stock for the forty(40) shares of First) gio) cited my office, t ; Be a 1 in my office, th SHERIFF'S SALE SUP ‘DEL iOR 

in the ark, County f Essex, Preferred Stock and one hundred forty-four FOSTER GAS APPLIAN 3B CoO - tEW OLENART - NEW JERSEY, Chan 

State . d (Anne n, 144) shares of n preferred stock r the) 4 ¢o at f this State, » Dp I Fpora tc “= take vie * County Docket 

being the agent therein and in charge t! f,| one hundred forty-four (144) shares of Se flies aituated at (No Central. ue 8 SIORRLEE 2 31 Lackawanr ', Wilbur’ Kolarsick and 

upon whom process may be served), é ond Preferred Stock, respectively outstand- ;, : wees eta Neceiies ‘col i cagh Me ‘own of B ntield inty of larsick, Plaintiffs 

complied with the requirements of Title x The common stock of the corporation &,.;, f y apeicd re » my ate of Ne rsey ard I £/ Lucia Mandell, Defen 

Corporations, General, of Revised Statutes | remains unchanged . being tl erein a 1c > thereof, | te ent thereit c a ae sale of mortgaged premises. 

of New Jersey, | iminary to the issuing d srtificate of said amendment of said pepenesees be served) has pon hom proc may f < a Pe 2 of the above 

of this Certificate of Dissolution eer i f incorporation was made by the | ,,/ the quire € Dike 14. | OmPeec ws ©. seumre ‘ tle 14, execu to me ! 

. he 





NOW THEREFORE, I, Lloyd B. Marsh, | corporation roa ‘al and executed by we ee, sviaed ‘Atetote io ene of Rey 08e for 
Secretar { State of th ate of New Jersey, its Pre side nt nd Secretary, and w i if fat Suen oliml i Se teen f : ’ pretiminary » the = Boa Hou 
Do I rtify the 1e said corporation June % ots n tl ce of the Seer f this Certificate that suck consent Has been i ©: ‘ cate of | NutIO! ninth day 
did, gn the Twenty-si day of July, 1949. a f ‘ . ee ‘ ; I y \ v/ 
file in my office a duly executed and attested IN EOF, MUIR'S RUG ‘Xow ‘ 3. Mar 
consent it the dissolution of said, ‘ ‘I, EANING S$ caused this cer a yr ‘3 a : eg Srv So pee 
corporation ‘cuted by all the stockholders : ate to be y l in s name by its Presi i He ; fe js “epee craton 
thereof, which said consent and the record) dent, wud y, and its corporate aly aid ent! ay 5 1949 
of the proceedings aforesaid are now on file to be hereto affixed, this 18th day ca eae ‘ ‘uted attested | °* 
in my said office as provided by law 1949 e ‘ h . Nid : oneent in writiz ) l “of said Nution of said ¢ n, executed |) necessary 

IN TESTIMONY WHBEREOF, 1 MUIR'S RUG CLEANING SERVICE silicic arareiiel ik ela two-thirds b I the ockhe hereof, which said FERST 
have hereto set my hand and af 3 i : sel nee the reof, which | ‘' I he reé f tl proceedings | westerly 
fxed my official seal, at Trenton. mrrmee cee Muir, President , ‘ alsa | eal 3 oe the pro- at re nN n fi in my said office! gts.; th 
this Twenty-sixth day of July, ? AT : pr Fe ca Naina Me pect tes é vA nee ot rovided b the westerly li 
(Seal) <A. D., one thousand nine hundred . —- neat) . : by Pe ee IN TE ST eee WHEREOF thence (2) runnin 
and forty-nine orman FP) orman, Secretary ~ ath > have he y hand and af- les Mulbe 
wg Ss ae gees : rr: STIMONY WHERMOF, I r ; “ angles to Mulberr, 
“syndic MARSH, LJ July 21, 28, Aug. 4 } he ‘reto set my hand and af Neale 2d : - 7 | om > lands 
ecretary of State = ik y official Ges " hi ven ¢ day f eS ; nce running 
July 28, Aug. 4. 11 $12.80) 1 ft : ; oe = = al, . al A. ne hou nine hundre¢ § e forty-five feet, mor 
ESTATE OF CORA MINOR, dece ea : ean cee tae hanes and forty-nit line of Lot Num 
Pumuset to the ender of WILLAAT aU eg oe Sata oS) ERO, nee Ty ARSH of property belonging — 
‘ ’ Jr , Surrogate of the ¢ ounty of Essex, this 3 I ‘ MARSH, secre tary of state ae ! Perry, situate in Newark, 
STATE OF NEW JERSEY day aig on the applic _ of “g under- ‘ ratnre) of tate ' An ne 12 (4) running southerly and 
DEPARTMENT OF STATE signed, Executor of sai deceased, notice ; : peo edY iam Mulberry st thirty-nine f¢ 
( CE: RTIFICATH OF DISSOLUTION hereby given to the creditors of said de- : ee ee ae 4, 11, 18 $16.80 “i cre fae ly lir 


Writing to 








"hes to he norther! € 
ceased, to exhibit to the subscriber under at. : and pierce re igge ng 
oath or atlirmation, their claims and demands TE NEW 7 nS a Pen ha a mae 
against the estate of said deceased, within) 9 Sly, 14, 1949 be SPART MENT” OF STATE ny since or wae 
ntieated rceord of the proceed- | Six months from this date, or they will be J . VOSDANIG BOURNOUTIAN, {TIFICATE OF DISSOLUTION andtah part ae aot No. i 

al ea dissolutio re forever barred from prosecuting or recovering ‘ ties a e Hpk te OD Say, < g f 1 on 
nnn con i of Mil Ragin the same against the subscriber. . bie order oe oe - pe Greeting mee eee Pa w* ig 
geet “| SP Rare JACOB MELLINGER | Jr.. 5 » of the County of Essex, this ; : iu RE See ss 

ici vETINE Col MELIINGER & RUDENSTEIN, Attorneys | ay, made. on the application of the Under- |. aniy anthenticated.gveord uf the proceed: | thirty-nine feet 

- a Mn 301 Main S » ned, itr ) ric deceased, notice es ‘ - se : . > es ue’ # cs 
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upon hon BrOCeEn may be perwed) has | ESTATE OF MARTHA T ROSS, dece meee. P segs ate, or they will be itfice tuat it ) ; pei ‘ Catherine Ho 
Cipticd witht the requitements of Titie Ii, | Pursuant to the order of WILLIAM HU\ rever barred from  prosect recover | in the City of Newark, County of Essex, | 29, 1875, and recorded 
Corporations, General, of Revised Statutes | J-, Surrogate of the County of Essex, this | e  RURTCA, BOUTS subscriber State New Jer j Berger, | Office of Essex County 
New Jersey, preliminary to the issuing|4®¥ Made, on the application of the under- | . A POUR SOU TIAN hei rein and in charge thereof, | Deeds pages 316 and 
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* aire yn <9 ai ate . = nd atte sted will be forever barred prosecuting or : un THER EF OR E. oe) : Marsh, bait inch 
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gro Th gprs gine ee ley Sigeetorent AUGU MITH ESTATE OF ROSE FOSMAN. deceased. ' on e 3 : 
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supplemental thereto, notice hereby given *ursuant to the order | 
that I shall apply ) ‘ount) Jr., Si gate of » County of po ge ai ned 
t he Court Hou irk, Nev y. : the unde a sage Ps i air l 
om the 15th day of August,” 1949, gned, Executrix of leceased, notice ereby given to the creditors of said de- | stockholders thereof, which executed dy all the stock 
o'clock in the foreno F on theres is hereby given to the creditors ‘of said de- Ceased, to exhibit to the subscribers under | the record of the proceedings atoressid are | which said consent and 
ere age f n order authorizing | ceased, to exhibit to the subscriber under 2th affirmation, their claims and de-| now on file in my said office as provided | proceedings aforesaid are n 
mv son, Marvin C i ‘ ir » ne >| oath or affirmation, their claims and demands | ™ands against the estate of said deceased, | tyr jaw, said office as provided by 
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“3:50-1. When Mace: #ffect.”; | i Busi Fail 
port of Essex Delegation to Judicial Conference :50-1. When Mace: sffect.”; | Bankruptcies usiness Failures 
os = ome Continue to Rise 
'iSion continued from page 5) 3:28 is to be amended so as to (2) By addin ig thereto the! r HENLAUB, Herbert L.. a/k/a Hubert i atte: 
3 do away with the appointment following additional Rule: - r se ee ane relr, wee) NEW YORK (ACCN) — Com- 
‘nd ask him to make a sug- : " d iti “ R ti f . hill: solr. Erwin I. Meyer 2, ; 2 ; ‘ 
, 5 to who should be| CY..the court of a deposition’ “Rule 3:50-2. Reservation of | .iaHowS&t. Charles, 180 Gramman Ave..| Mercial and industrial failures 
gstion aS tO WhO snould De) officer, then clause (c) of Rule| Decision on Motion. Whenever |“ Xewar WSR lia. $15,139.20; assets. pose to 182 in the week ending 
ies aqmspointed. An offiecr with | 3-31_3 snouldalso beeliminated; a motion for a directed verdict | $1%2#1,0%% tefr. | Weelans & Cahill; solr. July 21 from 167 in the previous 
Ust Ding ower to exclude testimony 5, Ryle 3:30-2 (which by Rule nade at the close of all the ( i “4. Bloomfield Ave week, reported Dun & Brad- 
_ Fortugi nould not be under ge vonage 3:31-3 is made applicable to, evidence is denied or for any ae We ‘any & Caiill; soir. Cart| street, Inc. Exactly twice as 
ta a o P 1s os vr = BS : e e 4 e ’ ‘ 
* Depa: of the parties for his genositions on written inter- reason is not granted, the 140 Westside Ave, Jersey many casualties occurred as in 
Bergsogll sop Stee ae — rogatories) offers any party court is deemed to have sub- Hiab, ee s assete "81,500 the comparable week of 1948 and 
eneral 5 The elay an urde ie ae Aa ete a Wide ae alll; solr. Chi 
i 9 a. od te reuniting a met- or the deponent a remedy if mitted the action to the jury hh Martin, 21 Watlave st. 2lmost three times as many as 
“Cemeqgag mip 5 “ ~~~ | considerable objectionable testi- subject to a later determin- : liab. $3,322.86; assets jn 1947 when they totalled 63. 
be made for the ap- mony is called for on a deposit- ation of the legal questions iret Fenn & Cail; eple. 70NS) os cee. fatlees Guntiaanae 
— of a deposition | ion Under Rule 3:30-2, the raised by the motion. Within | MORTON, Thomas, 1456. No. Broad St. low the prewar total of 251 in 
almost every time a de- party or deponent can apply to 10 days after the reception of fetr. Weelaus & Cahill; “ol. the similar week of 1939. 
is taken, are to be the court for an order directing a verdict, a party may move joseph Wa Jr, 31 Baldwin St. New! Casualties involving liabilities 
l. that tos . ; , verdie 7 ; s k l.: liab. $950.00; assets 4 
' _ _, that certain matters be not in- to have the verdict and any) Brupswich! Welane & Cahill: solr, Wa, Of $5,000 or more increased 
6. A person adversely af- quired into or that the scope of judgment entered thereon set 5 ig cde p 1158 Main Ave.,| Slightly to 134 from 128 and ex- 
I hy j uv ¢ } : . . * : } : Sik ‘ artin e 5S Main Ave 
zeted by a ruling made by a the examination be limited to aside and to have judgment | “‘viitton: vol. Hiab. $3,534.39; assets $500; ceeded the 79 reported last year. 
nt jeposition officer on _ the certain matters or that he is be- entered in accordance with his} fit. “clans dieitiueaiteudna: failing with liabilities 
ence is not going to be ing annoyed by an unnecessari- motion for a directed verdict; a na wating sang 221 Bast Bebo under $5,000 increased to 48 
P.E ied with it, no matter ly large number of interro- orifaverdict wasnot returned) iuvi "liad, “$9,742.84; assets from 39 and were four times as 
sinc mpetent the officer is: gatories, etc. such party, within 10 days| “et Lipkin; "solr. J. ‘Pete numerous as in the correspond- 
ask the court also to (If the suggestions herein after the jury has been dis- Voll; Hiab. $4,745.06: assets g1,- ing week of a year ago. 
pon ’ an made as to the amendment o charged, may move for judg- refr. aus & Cahill; solr. - 
the matter and al d h d harged : for J dg Piicneiiee a Manufacuring failures had 
nal deposition may Rules 2:28 et seq. are not adopt- ment in accordance with his acorn re Mfg. Co., Inc., Chap-| the sharpest relative in- 
have to be taken. In this ed, then Rule 3:31-3 should be motion for a direct verdict. A og Mage on S14, 04860; crease, to 48 from 36. Retail 
there will be nothing amended as stated in the ac- motion for a new trial may be velans & Cahill; solr. William Har- failures, although rising slightly 
by having a deposition companying proposal with re- joined with this motion, or a from 84 to 87, were more than 


r rule upon the evidence. 
ile 3:37 provides very 
penalties which will 
to prevent “monkey 
ss”, such as where a 
ittempts to load a re- 
ord on cross-examination, as 
by reading a newspaper into 








wmment on Proposed Change 
Rule 3:31-3 
The words “or (c) an order 
luding evidence” are not to be 
the Federal rule. They 
rted in Rule 3:31-3 so 
ce it entirely clear that 
deposition is to be ‘taken 
ygatories, a party or a 
could secure from 
n order excluding inad- 
evidence; thus he would 
lief equivalent to that 
on oral examination 
deposition officer 
d to exclude inadmis- 
lence. 
above proposed, Rule 
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spect to that rule.) 
* x x « 

If Rules 3:28 et seq. (including 
Rule 3:31-3 are not amended as 
urged by the Essex County Del- 
egation, so as to eliminate the 
appointment by the court of a 


deposition officer, then Rule 
3:31-3 should be changed as 
follows: 

3:31-3. ORDERS FOR THE 


PROTECTION OF PARTIES 
AND DEPONENTS AND THE 
EXCLUSION OF (ILLEGAL) 
EVIDENCE. 

After the service of inter- 
rogatories and prior to the 
taking of the testimony of the 


deponent, the court, on mo- 
tion promptly made by a 
party or a deponent, upon 


notice and good cause shown, 
may make (a) any _ order 
specified in Rule 3:30 which 
is appropriate and just or (b) 
an order that the deposition 
shall not be taken before the 
officer designated in the no- 
tice or that it shall not be 
taken except upon oral ex- 
amination or (c) an order ex- 
cluding (illegal) evidence 
which is not admissible under 
Rule 3:26-2. 
Comment 
is no reason why the 
scope of examination in a de- 
position on written interroga- 
tories should not be as broad 
as the scope thereof when a 
deposition is taken upon oral 
examination. Thus for example 
on an oral examination - 
“It is not ground for objection 
that the testimony will be in- 
admissible at the trial if the 
testimony sought appears 
reasonably calculated to lead 
to the discovery of admiss- 
ible evidence” (Rule 3:26-2) 
This provision should be ap- 
plicable also to a deposition 
taken on written inter- 
rogatories. 


There 


Proposed Amendment Of 
RULE 3:50. MOTION FOR A 
DIRECT VERDICT 

It is recommended 
Rule be amended: 

(1) By prefacing the present 

Rule with the following 


that this 
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prayed for 
If a verdict 
court may 
to stand 
judgment 


new trial may be 
in the alternative. 
was returned 
allow the judgment 
or may reopen the 
and either order a new trial 
or direct the entry of judg- 
ment as if the requested ver- 
dict had been directed. 
verdict was returned the court 
may direct the entry of judg- 


the 
sic 


ment as if the requested ver- 

dict had been directed or may 

order a new trial.” 
COMMENT: 

The proposed Rule appeared 
in the Tentative Draft but was 
not adopted. It follows Federal 
Rules of Procedure, 50 (b). 

It is recommended to expedite 
litigation. Under the proposed 
amendment, the trial court 
could in a close case submit the 
factual issues to the jury. If the 


jury should find for the party 
who moved for a 
which, had it 

would have beeen e 
parties are spared an appeal 
and a retrial. If the jury should 
find for the party against whom 
a verdict is thereafter er- 
roneously directed, the appellate 
court could order judgment 
upon the verdict thus ob- 
viate a second trial. If the trial 
court should erroneously deny a 


ordered, 


been 


and 


motion for direction and the 
jury should find against the 
moving party, the appellate 
court could either order that 
judgment be entered on the 
motion or that there be a retrial 
as the justice of the case may 


indicate. 


PROPOSED AMENDMENTS OF 
Rules 3:81-9 and 3:81-11. 


1. Amend Rule 3:81-9 to read 
as follows: 

3:81-9. 

Within ten days after notice 
of the filing of record pur- 
suant to the preceding para- 
graph, any party to the pro- 
ceeeding may apply to the Ap- 
pellate Division, by notice of 
motion supported by affidavit, 
for leave to present additional 
evidence on the issues in the 
case; if it appears that the ad- 
ditional evidence is material 
and that there were good rea- 
sons for failure to present it in 


the proceedings before the 
agency, the court may order 
that the additional evidence be 
taken before the agency or, in 
exceptional instances, before a 
judge of a Trial Division, upon 


such terms as it deems proper; 
and upon the completion of the 
taking of the additional ev- 
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idence, it shail be made part of 
the record before the Appellate 
Division., (together with, in in- 
stances where the additional 
evidence has been taken before 
the agency, findings of fact 
thereon by the agency. The time 
for prosecuting the appeal shall 
be stayed from the date of the 
application until its determin- 
ation.) Where the additional 
evidence has been taken before 
the agency it shall within thirty 
days thereafter make and file 
with the Appellate Division new 
findings of fact, if any, and a 
determination either reaffirm- 
ing its decision or action or 
making a different decision or 
action. The time for prosecuting 
the appeal shall be stayed from 
the date of the application until 
the filing of the additional ev- 
idence and determination. In 
the event of a different de- 
|eision or action by the agency 
any person aggrieved may be- 
come an appellant in the appeal 
by filing and serving a notice of 
appeal in the manner herein- 
above provided in Rule 3:81-8 
within thirty days. 

2. Amend Rule 3:81-11 to read 
as follows: 

3:81-11. 

Any party to the proceedings 
described in the preceding par- 
agraph may apply to the Ap- 
pellate Division by notice of 
motion supported by affidavit, 
for leave to present additional 
evidence on the issues in the 
case; if it appears that the ad- 
ditional evidence is material 
and that there were good rea- 
sons for failure to present it in 
the proceedings before’ the 
agency, the court may order 
trat the additional evidence be 
|taken before the agency or, in 
exceptional instances, before a 
juge of a Trial Division, upon 
such terms as it deems proper; 
'and upon the completion of the 
additional evidence, it shall be 
made part of the record before 
the Appellate Division, (together 
with, in instances where the ad- 


ditional evidence has_ been 
taken before the agency. find- 
ings of fact thereon by the 


agency.) Where the additional 
evidence has been taken before 
the agency it shall within thirty 
days thereafter make and file 
with the Appellate Divisnon new 
findings of facts, if any, and a 
determination either reaffirm- 
ing its rule, vacating the rule, 
or promulgating a different rule. 


double the number reported a 
year ago. 

Casualties in wholesale trade 
and construction were up mod- 
erately to 18 and 17 respectively. 
The only decline appeared in 
commercial service where con- 
cerns failing dropped to 12 
from 17. 








The time for prosecuting the 
proceedings shall be stayed from 
the date of the application until 
the filing of the additional ev- 
idence and determination. In 
the event of the promulgation 
of a different rule by the agency 
any person aggrieved may be- 
come a petitioner in the pro- 
cedings by filing and serving a 
petition in the manner here- 
inabove provided in Rule 3:81- 
10 within thirty days. 
EXPLANATORY NOTE 
Rules 3:81-9 and  3:81-11 
permit the Appellate Division to 
refer the appeal or proceeding 
back to the administrative agen- 
cy for additional evidence and 
require the agency to return to 
the court findings of fact on the 
additional evidence. It would 
clearly seem that if the agency 
is to make new findings of fact 
it ought also to be required to 
determine whether its original 
action should be altered in the 
light of the additional evidence. 
The mere making of additional 
findings of fact may not apprise 
the Appellate Division as to 
whether the agency would make 
a new decision. It seems wise 


(Continued on page 8, col. 1) 
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‘that the agency should be per- | 
mitted to determine whether a! 
new decision should be made in | 
the first instance in the light of | 
the new evidence. Consider for | 
example, appeals from decisions | 
of administrative agencies and 
applications for permits or li- | 
censes, and many other situa- 
tions where sound public policy 
requires that the administrative | 
agency make the first-instance 
determination. 

The remaining changes simply 
implement the change in the 
foregoing respect, permitting 
persons aggrieved by a change 
of decision by the agency to be- 
come a party appellant and pro- 
viding the preceedings in the| 
appeal are stayed until the filing 
of the additional evidence and 
new determination or rule with | 
the Appellate Division. The 
sections as originally drawn only 
provide for a stay until the 
determination of the application 
for leave to take additional test- 
imony. This seems to have been 
an inadvertence, since clearly 
the stay should continue until 
the additional evidence and new 
determination, if any, is filed 
with the court. 


Proposed Amendments to 

Rules 4:2-2 and 4:2-5. 
“432-2. Interlocutory Appeals 

Apeals may be taken to this 
court from orders or judg- 
ments, whether or not inter- 
locutory; 

(a) Granting 
modifying, refusing, 
solving an injunction; 

(b) Appointing a _ receiver, 
or refusing an order to wind 
up a pending receivership or 
to take the appropriate steps 
to accomplish the purpose 
thereof, such as directing a 
sale or other disposal of pro- 
perty held thereunder. 

(c) Determining that the 
court has jurisdiction over the | 
subject matter or the person. | 

(d) When necessary to pre- 
serve and maintain the res or 
status quo pending final judg- 
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ment and prevent irreparable 

injury or mischief. 

(e) By leave granted, 
motion made within ten days; 
pending leave to appeal, the 
order, judgment or cause may 
be stayed by this court on 
terms.” 

“4:2-5. Time for Appeal 

Where an appeal is permit- 
ted to this court, it shall be 
taken within the appropriate 
time provided for in Rule 
1:2-5. The running of the 
time for appeal from an order 
or judgment under 4:2-2 (e) 
shall be tolled by a _ timely 
motion for leave to appeal but 
the remaining time — shall 
again begin to run from the 
date of the entry of an order 
granting or denying the mot- 
ion.” 

COMMENT. 

Interlocutory appeals to the 
appellate division are now pro- 
hibited except in cases involv- 
ing injunctions, receiverships, 
jurisdictional questions or main- 
tenance of the status quo and 
prevention of irreparable injury. 
Only the last ground is available 
for review of interlocutory orders 
in the Supreme Court. 

The object of the rule is to 
prevent the delays made pos- 
sible by unrestricted interlocu- 
tory appeals. It is a moot point 
whether more time would be lost 
by frivolous interlocutory ap- 
peals than may be wasted by 
the trial of a case thereafter 
retried because of an interlocu- 
tory error which a prompt ap- 
peal might have corrected. 

It is proposed that all orders 
and judgments, not reviewable 
as of right, be made eligilbe for 
appeal pursuant to leave grant- 
ed by the Appellate Division on 
motion made within ten days of 
the order or judgment. 

It is further proposed that 
pending the decision of the mo- 
tion, the Appellate Division be 
given the power to stay the 
order, judgment or the cause 
itself, according to the circum- 
stances of the case and on terms 
to be fixed by the court. 

Rule 4:2-5, in its present form, 
refers to Rule 1:2-5 for limita- 
tions upon the time for appeal. 
The latter rule specifies 30 days 
as the time for appeal from 
interlocutory orders. While the 
provision is adequate for inter- 
locutory appeals taken as of 
right, in cases where leave of 
court is required, the time 
elapsed in making and deciding 
the motion should be excluded. 
It is therefore proposed that 
Rule 4:2-5 be amended to toll 
the period for appeal from in- 
terlocutory orders during such 
time as the motion for leave to 
appeal may be pending consid- 
eration. 

Charles S. Barrett, 

Robert F. Darby 
Verling C. Enteman 
Gerald T. Foley 
James F. X. O’Brien 
Irving Riker 
Morris M. Schnitzer 
Josiah Stryker 
Fredrick J. Waltzinger 
Morris Weinstein 
Joseph Weintraub 
Hon. Alfred C. Clapp 
Chairman 
Milton B. Conford 
Secretary 


Jr. 
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Stuyvesant Town Color 
Bar Upheld 


ALBANY (ACCN)—Right of | 
the Metropolitan Life Insurance | 


vesant Town housing project in 


| 
| 


| 
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Fairness of Rent Control Act Attacked 


Shelter, traditionally entitled 
| to one-fourth of income, has 
dropped to 17 percent as a re- 


: | sult of rent control, with owners 
Co. to bar Negroes from its Stuy- | - 


New York was upheld by the | 


state Court of Appeals. 


In a 4-to-3 decision, the high 
state court affirmed lower court 
rulings dismissing an action 
brought by three Negro war vet- 
erans who had applied for 
apartments in the housing pro- 
ject. 

The court also dismissed a 
taxpayer suit brought by Shad 
Polier, vice president of the 
American Jewish Congress, 
seeking to bar discrimination 
against Negroes in Stuyvesant 
Town and to restrain the city 
from granting tax exemption to 
Stuyvesant Town and the Met- 
ropolitan Life Insurance Co. un- 
less they ceased their discrimi- 
natory policies. 

Written by Judge Bruce Brom- 
ley, the court’s majority opin- 
ion declared that the state 
legislature “deliberately and in- 
tentionally refrained from im- 
posing any restriction upon a 
redevelopment company in its 
choice of tenants. Attempts re- 
peatedly made in the legislature 
since the law was enacted to 
alter the policy of the statute 
in this respect have failed. 


Plaintiffs’ arguments before 
the high court contended that 
discrimination against Negroes || 
in Stuyvesant Town “is sup- 
ported and made possible by 
State action” 
of the project would not have 
been possible without exercise 
of the power of eminent domain, 
the power to dispose of public 
property, and tax exemptions. 


As to the argument that “dis- 
crimination by private agencies 
is constitutionally forbidden 
when it is supported or made 
possible by state action,” Judge 
Bromley asserted: 


“For years it has been unques- 
tioned that the great prohibi- 
tions of the 14th Amendment are 
addressed to that action alone 
which may fairly be said to be 
that of the states. 

“To say that the aid accorded 
respondents is nevertheless sub- 
ject to these requirements, on 
the ground that helpful cooper- 
ation between the state and the 
respondents transforms’ the 


activities of the latter into state | 


action, comes perilously close to 
asserting that any state assis- 
tance to an organization which 
discriminates necessarily  vio- 
lates the 14th Amendment.” 
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of rental property penalized 
heavily as a result. 
That statement was made by 


| Harrison L. Todd, President of 


the New Jersey Association of 


| Real Estate Boards, in attacking 


| Tighe B. Woods’ 


since construction | ,;’: 


declaration 
made in Newark last week that 
the 1949 rent act is “fair to 
landlord and tenant both.” 

“While Mr. Woods was assert- 
ing that continued rent control 
is fair, the New Jersey Depart- 
ment of Labor was issuing its 
bi-monthly index of consumer 
prices in this state which com- 
pare present living costs with 
1941,” Todd said. 

“Prices of food have increased 
116 percent in that 8-year peri- 
od. Clothing has gone up 75.5 
percent, according to the De- 
partment of Labor; coal, 177.4 
percent; furniture and house 
furnishings, 102.2 percent. 

“For the same period, rents 
have risen only 19.8 percent. 
And, needless to say, wages 
have gone up even more than 

and furniture. The De- 
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Todd also criticised Wo, 
statement that the formula g; 
posed to assure owners gq : 
return on rental prop os | 
mits equitable adjustments — 

“AS a member of an 
rent advisory board, I can as 
you that the formula 
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